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ocal governments
Management Act and VSMP regulaacross Virginia are facing
tions. As of July 1, 2013, administrafour complex environmental
tion of the VPDES and VSMP at the
challenges with one thing in common
state level were consolidated into the
– water. Addressing these issues –
Virginia Department of Environmenmanaging stormwater, cleaning up the
tal Quality (DEQ).
Chesapeake Bay, ensuring adequate
The stormwater regulawater supply and coping with flooding
tory outlook for localities is, frankly,
caused by a rising sea – will require
becoming more burdensome, with
a coordinated response and no small
corresponding significant operational
amount of money. Complying with
and fiscal impacts. At the federal
unyielding regulatory requirements
level, EPA is working on new rules
and limited fiscal
that are expected
resources will
By Henry R. ‘Speaker’ Pollard V to increase the
make the chalstringency of the
lenge an even more daunting one.
stormwater permits issued to MS4s
To understand how these four isand other permittees. EPA is plansues interrelate and why a coordinated
ning to issue new stormwater rules
response is needed, local officials need
designed to address Chesapeake Bay
to examine each of them separately.
cleanup objectives (discussed below)
and to expand the use of “green
design” techniques to control postStormwater
development run-off. Once in effect,
management
these new federal rules would be
Before trying to grasp the comimplemented in Virginia through the
plexities of local stormwater manageVPDES and VSMP programs, and
ment, it’s necessary to understand
MS4s and development projects will
how the state and federal governlikely bear most of the “in the field”
ments fit into the picture.
execution.
The Clean Water Act
National Pollutant Discharge Elimination
System (NPDES)
stormwater provisions create a federal
mandate requiring permits
to control stormwater runoff
from three distinct sources:
industrial activities, construction
activities and municipal separate
storm sewer systems (MS4s). The
U.S. Environmental Protection
Agency (EPA) administers the NPDES program at the federal level
through its NPDES regulations.
However, as with most states,
Virginia has been authorized by
EPA to administer the NPDES
program in EPA’s stead, subject
to EPA oversight and so long as
the Virginia program is at least as
stringent as the federal program.
At the state level, the
Virginia carries out its delegated role
General Assembly has recently
through the Virginia Pollutant Disacted to delegate to localities the
charge Elimination System (VPDES)
day-to-day administration of the
and Virginia Stormwater ManageVSMP construction stormwater
ment Program (VSMP) pursuant to
permit program, with oversight and
the State Water Control Law, VPDES
assistance by DEQ (all of which is in
regulations, the Virginia Stormwater
turn still subject to oversight by EPA).

Thus, localities are now at the “front
line” of land-disturbance related
stormwater permitting, compliance
and enforcement. They must develop
their own staff and resources to carry
out this mission, even as these same
localities are themselves permitted in
many cases as MS4s. Ironically, for
localities that are subject to MS4 permitting, they will be subject to permit
requirements under one aspect of the
program while administrating another
aspect of the permit program. Thus,
at some point, a locality may face
the prospect of being conflicted in
policy and program management.
For instance, a position taken by
a permitted MS4 in defense of an
enforcement action by DEQ or EPA
could be at odds with policy applied
by the locality in exercising its own
permitting or enforcement authority
over the regulated community in its
jurisdiction.
There is logic behind this shift.
Localities already administer several
programs involving stormwater, including the Virginia Erosion and Sediment Control (E&S Control) program,

the Chesapeake Bay Preservation
Act (CPBA), and flood control.
Therefore, those engaging in
construction activities can now
seek “one stop local shopping” for
their respective permits and approvals
addressing site impacts to stormwater,
rather than having to go to both
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local and state levels. Also, localities
should be better able to manage the
stormwater generated within and
discharged from their jurisdictions
with all of these duties consolidated at
their level.
That said, administration of the
stormwater permitting program
brings new layers of oversight and
stringency, and new duties to the locality than previously experienced. In
particular, localities must implement
what is ultimately a federally-mandated permit program, with the ultimate
federal oversight and related reporting, accountability, costs and program
funding conditions that comes with it.
Add to these duties evolving discharge
limits and technical criteria to implement and oversee, and the stormwater
responsibilities for localities become
that much more complicated. This all
presents significant practical hurdles,
such as adequate staffing, training,
guidance and funding. That’s because
local governments will be required to
review and ensure compliance with
Stormwater Pollution Prevention
Plans (SWPPPs). The plans are mandated under the stormwater regulation for construction sites and entail
detailed assessment and planning for
managing stormwater, though some
overlay between the SWPPP and an
erosion and sediment control plan are
allowed.
In addition, what may have
sufficed so far by way of traditional
control practices and funding sources
seems unlikely to keep pace with the
new more stringent standards. For
many urban areas, this presents a
significant practical problem: how to
institute cost-effective additional or
supplementary controls on pollutants
within the MS4 when there may not
be any readily available land to use
for that purpose. Indeed, the expense
of construction and maintenance
and operating an MS4 are often a
material, if not significant, portion of
a locality’s budget. Funding sources
and mechanisms to finance MS4 capital and operational needs can include
municipal bonds, federal grants, and
locally-applied fees and taxes. Fees
and taxes are controversial in many
cases, making generation of revenue
to cover costs more complicated and
10
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politically uncertain. Corresponding
fiscal ripple effects can result for a
locality and its tax base, including
its businesses, residents and large
institutional facilities, and can be a
factor in competitiveness for economic
development.
Even without new regulations,
localities face a moving target as
to MS4 status and duties. MS4s
collect, hold, treat and discharge
stormwater runoff from within a
municipal jurisdiction, community,
and some large-scale publicly-owned
facilities (such as universities).
Localities are regulated as large,
medium or small MS4s, based on
census population, and permit
requirements generally increase in

be well equipped to pursue without
additional resources from the state
and federal levels.

rigor from the small to the large categories. So, as more recent census
data are taken into account, many
localities are finding themselves
taking on new or additional levels of
obligations under a new or different
MS4 permit.
The goal of strengthening and
improving stormwater management
while providing a more streamlined
process for receiving permits is
ultimately to improve water quality. However, in the face of such
changes in stormwater regulation,
balancing tangible improvements
in water quality at the local and
regional level against keeping costs
from overwhelming localities is a
significant and complex undertaking.
It is a process many localities may not

program the Chesapeake Bay total
maximum daily load (TMDL) rule,
which sets a daily limit – a “pollutant diet” of sorts – for nutrient and
sediment pollutants entering the bay.
Implementation of the TMDL, however, falls to the District of Columbia
and the six states having territory
within the bay watershed. Virginia
and the other jurisdictions prepared
Watershed Implementation Plans
(WIPs) describing comprehensive
set of legal and technical steps that
will be taken to reduce the pollutant
loadings to achieve the bay TMDL
limits. Many stormwater permits and
wastewater discharge permits will
likely be modified or issued with lower
limits on nutrients and sediments to
ensure the overall daily loading of
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Chesapeake Bay
cleanup (TMDL
implementation)
Ongoing efforts to improve
Chesapeake Bay water quality have
recently led to a series of regulatory
developments that will directly and
substantially affect localities in the
Chesapeake Bay watershed. Most
importantly, in December 2010, EPA
issued pursuant to the
NPDES

these pollutants does not exceed the
TMDL. This will include MS4 discharge permits. Other measures are
also planned to help control pollutant
loading from non-permitted sources.
Localities will in turn need to
institute more stringent stormwater
controls and best management
practices. Likewise, publicly-owned
treatment works (POTWs) will in
many cases face stricter wastewater
discharge limits and need to install improved nutrient controls, even though
they had already achieved substantial
reductions in nutrient loadings before
the bay TMDL was issued. With such
additional efforts come additional
capital expenditures and operational
costs, as well as increased permit
compliance risk for both MS4s.
Localities can be expected to pass
along much of the impact to private
sources of stormwater as part of site
plan requirements to achieve pollutant levels within the MS4 that can
then be managed to meet the MS4’s
own discharge requirements. Where
implemented, stormwater fees for
businesses and residents are likely to
increase to account for improvements
in the MS4s to reduce nutrient loading in their discharges.
The bay TMDL will also likely
affect water supply, economic development and agricultural use in some
localities. A VPDES or VSMP permit
may not be issued if its terms will
lead to a

violation of water quality standards
or a TMDL for that receiving stream.
That means new or expanded
discharges, or even water withdrawals
that threaten compliance with the bay
TMDL are prohibited. This result
could effectively take a stream segment out of consideration as a water
supply to meet growing demand.
While localities face significant
hurdles with the bay TMDL, improved water quality from successful
bay TMDL implementation could
ultimately present substantial opportunities for agricultural, fishing,
industrial and public uses of state
waters. Better quality water can
lead to improved fisheries, expanded
recreational uses, and easier treatment
and use for industry, agriculture and
public water supplies. Again, balancing the expected and realized benefits
of improved water quality against
the costs to achieve these benefits is
a challenge localities will experience
directly.

Water supply
Water supply planning is – in most
respects – a long-term exercise, but it
has largely been a local or regional enterprise, with little statewide perspective. In response to the 2002 drought,
however, legislation and implementing
regulations called for localities to
assess existing and future water supply
needs and report those findings to
DEQ in local or regional water supply
plans. Those plans would ultimately

be fashioned by DEQ into a single
state water resources plan. DEQ is in
the process of evaluating the submitted local and regional plans to address
identified deficiencies and identify
and assess potential conflicts. Once
developed, the state water resources
plan is intended to be used as a tool in
making statewide water policy, for influencing local and regional planning,
and for informing the permit process
under which permits are issued for
uses of state waters. Water supply
planning is therefore intended to be
more strategic and coordinated, which
could help mitigate conflicts and meet
demands for water more efficiently
and cost-effectively.
As the planning process evolves,
questions related to balancing
current water uses and protecting
water supplies from potential threats
remain. For example, methods to
control stormwater runoff may
result in unintended consequences.
Allowing stormwater to seep into
the ground (infiltration) or capturing it for non-potable uses could
substantially reduce the return flow
to streams. That could alter their
flow rates, which could in turn affect
downstream users and aquatic life.
New state regulations are planned to
help account for the interrelationship
of stormwater reuse in water supply
planning and stream flows.
Substantial changes to state regulations are in the works for permitting
by DEQ of groundwater withdrawals of 300,000 gallons per month
or more. Expanded geographical
coverage will mean localities in the
Middle Peninsula, Northern Neck and
extreme northeastern Virginia will
soon be subject to such permitting.
The revised groundwater withdrawal
regulations also change technical
standards for modeling groundwater
availability, pump elevations, and
analysis and monitoring of impacts of
withdrawals, among other provisions.
Permit application reviews can be
very slow and expensive and therefore
problematic for economic development and for keeping new supplies
current with projected population
growth. With expanded coverage and
more stringent standards, localities
may need to consider more seriously
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alternative surface water supplies in
the face of greater difficulty in permitting groundwater supplies.

Sea level rise and
recurrent flooding
Concerns about the effects and
probabilities of sea level rise have
been a dominant theme of late for
coastal communities. Associated
recurrent flooding can be a consequence of increases in sea level or
greater stormwater flows caused by
increased impervious surface area
from expanding development. The
combination of the two factors aggravates the difficulty of
avoiding flooding when
the increased stormwater
flow cannot be discharged
freely into the receiving water
due to higher tide levels or storm
surges.
Notwithstanding differing
arguments over the causes and
projections of sea level rise,
recorded tide gage data from
around the Commonwealth
indicate significant increases
in mean sea level over the past
100 years. At Sewell’s Point in
Norfolk, the increase is nearly
1.5 feet, though this appears
to be the result of both
actual rise in sea level and
sinking of the land. A study
of recurrent flooding
just released from the
Virginia Institute of Marine Science indicates
this trend will likely
continue for decades,
perhaps at a greater rate.
Although the effects of sea level
rise depend on many factors, assuming these projections hold true, the net
result is that many communities below
the fall line of Virginia will experience increased mean sea levels and
greater flooding. Yet, to date, there
is no coordinated state-level strategy
to address the potential for sea level
rise and the associated risks. Only
recently have state officials started to
take actions to assess this potential
and these risks.
The fundamental dilemma
for localities (and any other party
12
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responsible for major coastal or shore
line property holdings and human
safety) is rather stark: they can ill
afford to be wrong about this issue –
and therefore be unprepared for sea
level rise – when it comes to land use
and infrastructure planning, natural
resource protection and preservation,
and economic development, lest they
subject their communities to a host
of problems that could have been
minimized, mitigated or even avoided.
Even if localities seek to do their
best, the scale, timeline and costs to
assess and address sea level rise and
recurrent flooding may arguably be
beyond anything a locality has had
to face in Virginia. If this statement
seems exaggerated, consider that the
City of Norfolk estimates that it will

mapping of modeled sea level rise.
Without knowing which neighborhood
blocks or even specific parcels are likely
to be negatively affected, it is difficult
to make informed decisions. New
maps based on satellite imagery are
due out later this year, and this could
help bridge this information gap.
Localities may host a number of
economically and environmentally
strategic industries, enterprises and
features that are especially vulnerable
to sea level rise. These include ports
and their terminal facilities, commercial and retail properties, manufacturing operations, power stations,
military facilities, beaches and even
wetland mitigation banks. It also is
conceivable that public and industrial water supplies and agricultural

need more than $1 billion to
address the rising sea level and
recurrent flooding over the next several decades. Indeed, many localities
already are confronting a new reality:
Certain areas and their infrastructure
may be lost to higher water levels because the cost to defend them may be
too great. Accordingly, these localities
will need to make difficult planning
and capital expenditure choices to
ensure that they are prepared as can
be, even though sea level rise projections are not without uncertainty
and controversy. Complicating this is
the continued lack of good detailed

interests will face new or increased
salt water intrusion with sea level rise
pushing up into Virginia’s fresher
tidal rivers, at least up to the fall line.
Rising sea level also could aggravate
salt water intrusion already occurring into groundwater aquifers in
the coastal plain used for public and
industrial water supply. These effects
would alter water supply planning in
new ways, especially when obtaining a
permit for development of fresh water
reservoirs has become so complex,
expensive and slow.
Many parties therefore face difficult policy and business choices given
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the risks and uncertainties of sea level
rise, unless a meaningful strategy
to address it is employed. Public
and private lenders and insurers are
compelled to consider the viability of
long-term lending or offering insurance on property or projects that are
within the projected reach of higher
sea levels. Utilities will need to reassess
their capital investment and service to
such areas, or else risk investment and
maintenance costs on infrastructure
that will be flooded out regularly. Will
local services, such as fire and rescue,
be able to gain access to such areas?
What would it cost to defend an area
or even single property against sea level
rise, and can that cost be absorbed
by a locality that is already trying to
meet the overall needs of its jurisdiction? Does it make business sense for
a shoreline industry to defend that
facility against sea level rise? Will the
Commonwealth develop a statewide
sea level strategy and funding resources
to assist localities? These are only
some of the salient issues raised by the
potential problems of sea level rise and
recurrent flooding.
How these questions are answered
has significant economic implications,
including whether some properties
may become unmarketable, at least
in their current uses, or should be converted to some other use that will help
defend against the effects of sea level
rise. Given that shoreline property
is often among the most valuable in
many localities, such land-use planning decisions could materially affect
the future tax base and demographics
of that locality as well. How a locality
responds to such risks could therefore
make a substantial difference in the
long-term fiscal condition and functionality of the community at large.

Holistic
perspective
needed
Focusing on any one of these
major factors – stormwater, Chesapeake Bay TMDL, water supply and
sea level rise – can be a substantial
undertaking for most localities. Seeking to address them all at once might
appear to be a Herculean enterprise.
Given limited resources, a locality

may feel that it is reasonable enough
just to focus on each one in its own
right. These challenges, however, are
indeed interrelated in various, significant and sometimes subtle ways, to
the point that not accounting for their
relationships with each other could
disrupt good management of any one
of them. For instance, how would a
locality in eastern Virginia properly
address the storm water regulatory
program changes without factoring in
the bay TMDL or sea level rise? Or
how can a locality anywhere in the
state address water supply planning
without considering how regional
storm water management could afford
some measure of supply for certain
uses now drawing on treated water
supply or groundwater?
While the answers to the specific
issues related to these challenges may
still be unknown or evolving, a
coordinated, strategic and holistic
approach to deal with these challenges
should offer overall planning and
fiscal benefits over time. On the other
hand, localities risk aggravating the
individual challenges and their costs,
and could forego opportunities to create synergies of effort and expenses,
if a siloed approach is taken. An
integrated approach is easier said than
done, of course, but there are compelling reasons to make this effort to
create possible broader solutions that
will serve the community better in the
end. Such integrated approaches may
also provide justifications for projects
that would otherwise be subject to
objection by regulatory agencies, or
allow them to provide grant funding
that would otherwise not be available.
Localities are not completely alone
or without resources in pursuing a
more holistic strategy. There are
regional planning districts, state and
federal agencies, nonprofit organizations and business organizations that
are prepared to assist localities in evaluating these issues and to offer expertise.
Alternative financing mechanisms
may be available in certain situations,
especially for employing innovative use
of natural resources and features, such
as wetlands and buffers, as adaptation
and defense measures for sea level rise
and flooding. Purchase of development rights to manage growth in criti-

cal areas is one market-based method.
Education of the community stands
out as an essential measure, if nothing
else than to provide some context for
difficult policy decisions that may be
made. Still, given the magnitude of
these issues in their own right and especially when considering their combined
effects, cogent and deliberate regional
and state-level planning and flexibility,
as well as financial support from state
and federal sources, will be necessary
to help most localities work their way
through these issues.

Conclusion
For localities already feeling the
stress of a generally difficult economic
climate, swiftly changing regulatory
and natural factors are converging in
new and different ways that will affect
how they manage and plan for their
water-related resources, water-related
property and economic development.
Grappling with them holistically may
serve to avoid unintended adverse
consequences to any one, or at least
shall provide a means to evaluate
and address them in a coordinated
manner. Localities will likely need to
be creative and proactive in assessing these factors and developing
proposed solutions, probably through
partnerships with other stakeholders and interested parties. So while
the challenges seem quite large at
this point, not addressing them in a
coordinated manner using the options
that are available may serve only to
make them that much more difficult
and costly to address later.
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